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Court of Appeals of the District of Columbia 

No. 5350. | 

Cornelia L. Cleborne, Appellant,; 
vs. 

Howe Totten. i 

I 

a Supreme Court of the District of Colutnbia. 

In Equity. 

No. 49379. 

Howe Totten, Plaintiff, 

vs. ! 

Cornelia L. Cleborne, Defendant. 

United States oe America, ! 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
. papers were filed and proceedings had in the above-entitled 
cause, to wit: j 

1 Bill of Complaint. 

! 

Filed January 31,1929. | 

In the Supreme Court of the District of Columbia, Holding 
an Equity Court. 

Equity. No. 49379. j 
Howe Totten, Plaintiff, 

vs. | 

Cornelia L. Cleborne, Defendant. 

The bill of complaint of Howe Totten, plaintiff herein, 
respectfully represents unto the court as follows: 
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1. That plaintiff is a citizen of the United States, a resi¬ 
dent of the State of Maryland, of full age and brings this 
suit in his ora right as hereinafter more particularly set 
forth. 

2. That defendant, upon information and belief, is a citi¬ 
zen of the United States, a resident of the District of Co¬ 
lumbia, of full age, and is sued in her own right, as herein¬ 
after more specifically set forth. 

3. That plaintiff, to wit, on the fifteenth day of January, 
1925, did let and lease unto the defendant certain premises 
known as Number 1708 I Street, northwest, in the City of 
Washington, District of Columbia, for a period of three 
years commencing for the same on the first day of Febru¬ 
ary, 1925, and ending on the thirty-first day of January, 
1928, at an aggregate rental for the entire term of Nine 
Thousand and 00/100 Dollars ($9,000.00), payable in equal 
monthly instalments of Two Hundred Fifty and 00/100 
Dollars ($250.00) in advance for the thence ensuing month. 
Acting upon the same defendant went into possession of 
the said premises and continued so to occupy the same until 

the expiration of the period aforesaid. 

2 4. That, to wit, during the month of March, 1927, 

and during the period when the aforesaid lease had 
some eleven months to run, defendant by letter signed by 
herself requested of plaintiff a renewal and extension of the 
aforesaid lease for a period of three years from and after 
the first day of February, 1928, and in said letter request 
was further made that certain repairs of the premises were 
necessary for the purpose of the proposed new occupancy 
and which, if made by plaintiff, would be an assurance to 
defendant that she was to remain a tenant under the pro¬ 
posed new lease; whereupon plaintiff proceeded to and did 
make the repairs, all and singular, as requested by the said 
defendant. 

5. That acting upon application for lease contained in 
the aforesaid letter numerous conferences took place be¬ 
tween plaintiff and defendant at the request of the latter 
with the result that plaintiff, as hereinbefore set forth, 
agreed to and in fact did, at great expense to himself, have 
the premises repapered, repainted, redecorated and had 
other repairs made therein solely upon and in considera- 
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tion of the promise of the defendant to execute a new 
lease for an additional three years as aforesaid. 

6. That on, to wit, the fifth day of October, 1927, plain¬ 
tiff through his agent delivered to defendant a certain lease 
conforming to the terms and conditions agreed upon by 
both of said parties to this suit, which lease provided— 
among other things—for the occupancy of said premises 
1708' I Street, northwest, Washington, D. C.,| for a period 
of three years from and after the first day of February, 
1928, at a total rental of Nine Thousand and 00/100 Dollars 
($9,000.00), payable in monthly instalments of Two Hun¬ 
dred, Fifty and 00/100 Dollars ($250.00), in advance on the 
first day of each and every month during said term, ac¬ 
companied with the request in writing that defendant sign 

and execute said lease and return the same in ac- 
3 eordance with negotiations previously entered into 
between himself and said defendant. 

7. That on, to wit, the nineteenth day of December, 1927, 
defendant notified plaintiff in writing of her intention to 
vacate said premises on the first day of February, 1928, 
notwithstanding defendant’s requests for a new lease for an 
additional term of three years and in spite of the fact that 
said defendant had specifically agreed to sign, execute and 
deliver the lease for the additional term and to remain a 
tenant during said period; and pay rental therefor as set 
forth in the proposed new lease theretofore! delivered for 
her execution and delivery. 

8. That by reason of the agreement to lease as afore¬ 
said, there is now due and owing by the defendant to the 
plaintiff twelve (12) months’ rental at Two Hundred Fifty 
Dollars ($250.00) per month, aggregating Three Thousand 
Dollars ($3,000.00), together with accrued interest. 

9. That plaintiff has been ready and willing for defend¬ 
ant to take possession of the premises since jthe commence¬ 
ment of the term and in all other respects po do and per¬ 
form whatever duty is required for him to do and perform 
under the terms, conditions and covenants as in said lease 
set forth; and has so informed the defendant and upon the 
refusal of said defendant so to do plaintiff ha.s been diligent 
in his efforts to obtain another tenant but so far has met 
with no success in that regard. 

2—5350a 
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10. And being without adequate remedy at law, plaintiff 
prays as follows: 

1. That process of this court may issue to the defendant 
herein named, requiring her to answer the exigencies of 
this bill on a day certain but not under oath, answer under 
oath being expressly waived. 

4 2. That upon the hearing of the issues herein, a 

decree be entered by this honorable court ordering 
and directing the defendant, Cornelia L. Cleborne, to exe¬ 
cute and deliver a lease providing for occupancy of prem¬ 
ises 1708 I Street, northwest, Washington, D. C., for a 
period of three years, commencing for the same on the 
first day of February, 1928, for the sum of Three Thou¬ 
sand Dollars ($3,000.00) per year, and in other respects 
upon the terms and conditions provided for in the original 
lease heretofore executed by the parties hereto for the 
three-year term which ended on the 31st day of January, 
1928. 

3. That upon the hearing of the issues herein, defendant 
may be decreed to specifically perform the contract of lease 
for occupancy commencing February 1, 1928, and to be in¬ 
debted to the plaintiff in the sum of Three Thousand Dol¬ 
lars ($3,000.00) for rental due and owing under the lease 
aforesaid for! a period of twelve (12) months commencing 
on the first day of February, 1928, together with accrued 
interest thereon and for such additional rental, with in¬ 
terest, as may accrue under the aforesaid lease and until 
the passing of a final decree in this cause. That defendant 
be compelled to pay such sum or sums to the plaintiff and 
that plaintiff may have a personal decree against defend¬ 
ant for the said amount or amounts and that he may have 
execution thereon the same as at law; without prejudice, 
however, to any equitable remedy for the enforcement of 
the payment of the same. 

4. That all necessary accounts may be stated, inquiries 
made and directions given. 

5. That the said court retain jurisdiction of this case 
until full and complete payment to the plaintiff of all sums 
of money to which he may be entitled under and by virtue 
of the lease aforesaid. 
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5 6. That plaintiff may have such other and further 
relief as the nature of the case may require and to 

the court seem meet and proper. 

HOWE! TOTTEN. 

M. D. ROSENBERG, 

S. G. MULLOY, | 

Attorneys for Plaintiff. 

This certifies that I have read the foregoing petition by 
me subscribed and verily believe the facts therein stated to 
be true in everv particular. 

HOWE TOTTEN. 

I 

Subscribed and sworn to before me this 28th day of Jan- 
uarv, 1929. 

'[seal.] OLIVER B. EXLINE, 

Notary Public, D. C. 

Motion to Dismiss Petition. ‘ 

Filed February 15,1929. 

####<• *j # 

Comes now the defendant in the above entitled cause, 
by and through her attorneys, Frank J. Kelly and Cor¬ 
nelius II. Doherty, and moves the court to dismiss the peti¬ 
tion filed herein for the following reasons: j 

1. It appears from the allegations contained in the peti¬ 
tion that the plaintiff has a plain, adequate and complete 
remedy at law. 

2. And for any and all further grounds appearing on the 
face of said petition. 

FRANK J. KELLY, 

CORNELIUS H. DOHERTY, 

Attorneys for Plaintiff. 

6 To Maurice D. Rosenberg, Esa., 

Commerce & Savings Bldg., 

Washington, D. C. ! 

Sir : 

Please take notice that the foregoing motion will be called 
to the attention of the judge sitting in Equity Court on Fri- 
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day, March 1, 1929, at ten o’clock a. m., or as soon there¬ 
after as connsel may be heard. 

FRANK J. KELLY, 

CORNELIUS H. DOHERTY, 

Attorneys for Plaintiff. 

Order Overruling Motion to Dismiss. 

Filed March 18, 1929. 

###**#* 

This cause coming on to be heard upon motion filed by 
defendant to dismiss the bill of complaint herein; on consid¬ 
eration thereof and argument of counsel, it is thereupon 
this 18th day of March, 1929, 

Ordered: That the said motion be and the same is hereby 
overruled. 

By the Court. 

JENNINGS BAILEY, 

Justice. 


Answer to Bill of Complaint. 

Filed April 16,1929. 

The answer of the defendant, Cornelia L. Cleborne, to 
the Bill of Complaint and each and every paragraph thereof 
insofar as she is advised it is necessary for her to make 
answer to, reserving to herself the following grounds 
7 of objections heretofore stated in the motion to dis¬ 
miss the Bill of Complaint filed herein. 

1. It appears from the allegations contained in the peti¬ 
tion that the plaintiff has a plain, adequate and complete 
remedy at law. 

2. And for any and all further grounds appearing on the 
face of said petition, respectfully represents to the Court 
as follows: 

1. For answer to the first paragraph of the Bill of Com¬ 
plaint the defendant says that she has no actual knowledge 
of the residence or citizenship of plaintiff. 

2. For answer to the second paragraph of the Bill of 
Complaint defendant admits that she is a citizen of the 


CORNELIA L. CLEBORNE VS. HOWE TOTTEN. 


7 


United States, a resident of the District of Columbia and 
a person of lawful age and capable of making this answer. 

3. For answer to the third paragraph of the Bill of Com¬ 
plaint defendant admits that she did lease the premises 
known as 1708 Eye Street, Northwest, for the period of 
three years commencing February 1, 1925, fbr the aggre¬ 
gate rental for the entire term of Nine Thousand ($9,000.00) 
Dollars. 

4. For answer to the fourth paragraph cif the Bill of 
Complaint defendant denies that she requested of plaintiff 
a renewal and extension of the lease heretofore referred to 
in the manner and form stated by plaintiff, but avers the 
true facts to be that she desired to remain iii the premises 
for another term of three years if it were possible to have 
the home at 1708 Eye Street, Northwest, placed in a better 
condition; that the house was very old, the fuhnaee in a very 
bad condition, the window sashes rotten in ja great many 
instances, the paper hanging from the walls because of the 
very poor papering job which had been donje prior to the 

entrance of your defendant in the premises; that 
8 defendant did request that these repaifs be made and 

did ask plaintiff to send to defendant a draft of a new 
lease for the premises; that defendant desired to have the 
question of the new lease settled before the! expiration of 
the summer period so that she could make preparations for 
the coming year and to know whether or not it would be 
necessary for her to move to other quarters; (hat defendant 
did not write nor did she agree to accept aj lease for the 
premises at 1708 Eye Street, Northwest, of the tenor or in 
the form of the lease which had been entered into in Janu¬ 
ary, 1925. I 

5. For answer to the fifth paragraph of tile Bill of Com¬ 
plaint, defendant denies that there were numerous con¬ 
ferences concerning this matter, but states that she went to 
the office of plaintiff and was advised at that time that he 
did not care to talk with her but to write himjabout the mat¬ 
ter and was very insulting to your defendant; that plaintiff 
did not do the matters and things set forth in the fifth para¬ 
graph of the Bill of Complaint in consideration of the 
promise of the defendant to execute a new lease but because 
the premises were very much in need of the work he did, 
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which was merely to paper the house leaving the other 
necessary things undone, and which he would have to do in 
order to lease it to another tenant. 

6. For answer to the sixth paragraph of the Bill of Com¬ 
plaint defendant admits receiving a draft of a new lease 
for the premises but denies that any agreement was ever 
entered into between plaintiff and defendant for the lease 
of 1708 Eye Street, Northwest, for the period of three years 
or for any other period. That defendant, when she re¬ 
quested a draft of the new lease in March, desired to have 
the question of the lease straightened out before the expira¬ 
tion of the summer period and had made other ar- 

9 rangements concerning the coming year; that ap¬ 
proximately seven months had elapsed from the time 
of the request for the draft of the new lease and the time 
when it was actually forwarded to defendant and only for¬ 
warded at that time because plaintiff knew that defendant 
would not accept a lease of the premises in the condition 
they were then in and covenant to keep the premises in 
repair, it being impossible to repair the furnace and it 
would be necessary that defendant purchase a new furnace 
if she signed the lease at that time. 

7. In answer to the seventh paragraph of the bill of com¬ 
plaint defendant admits that she notified plaintiff of her 
intention to vacate the premises on the 1st day of February, 
1928, but that at a later time she saw it would be impossible 
to have her new home in a condition for occupancy by 
February 1, 1928, and defendant, through her attorneys, 
endeavored to have an extension of her occupancy of the 
premises 1708 Eye Street, Northwest, which extension was 
refused to defendant unless she execute a new lease and was 
compelled to go into her home before it was finished. 

8. In answer to the eighth paragraph of the bill of com¬ 
plaint defendant denies that she owes the amount set forth 
or any other sum to plaintiff. 

And having fully answered your defendant prays that 
the bill of complaint filed herein be dismissed with her rea¬ 
sonable costs in this behalf expended and for a reasonable 
fee to counsel for the prosecution of her defense. 

CORNELIA L. CLEBORNE. 

FRANK J. KELLY, 

CORNELIUS H. DOHERTY, 

Attorneys for Defendant. 
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10 District of Columbia, ss: \ 

Cornelia L. Cleborne, being first duly sworn, .deposes and 
says that she has read the foregoing petition;by her sub¬ 
scribed; that she knows the contents thereof and that the 
matters and statements therein contained she believes to be 
true. I 

CORNELIA L. CLEBORNE. 

Subscribed and sworn to before me this jl5th day of 
April, 1929. j 

[seal.] PHEBE T. HUNGERFORD, 

Notary Public, D. of C. 

Supplemental Bill of Complaint. 


Filed February 20,1930. 


The supplemental bill of complaint of Howe Totten, 
plaintiff herein, respectfully represents unto; the court as 
follows: ( 

1. That since the filing of the original bill j of complaint 
on January 31,1929 in the above entitled cause, certain ad¬ 
ditional rights have accrued to plaintiff and therefore begs 
leave to file this supplemental bill. 

2. That plaintiff incorporates herein the fallowing para¬ 

graphs from his said original bill and prays that they be 
read as a part of this supplemental bill, to wit: paragraphs 
1, 2, 3, 4, 5, 6, 7 and 9. | 

3. That since the filing of said original bill as aforesaid 
there has accrued and accordingly there is ; now due and 
owing by the defendant to the plaintiff an additional thir¬ 
teen months’ rental at $250.00 per month aggregating $3,- 

250.00 together with accrued interest, j 
11 4. And still being without a plain,j adequate and 

complete remedy at law, plaintiff prays as follows: 

1. That in addition to the relief prayed fdr in the origi¬ 
nal bill, that defendant may be decreed to be indebted 
to the plaintiff in an additional sum of $3,25 ; 0.00 for rental 
due and owing under the lease aforesaid fdr a period of 
thirteen months commencing on the first day of February, 
1929, together with accrued interest thereof, and that de- 
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fendant be compelled to pay such sum to the plaintiff, and 
that plaintiff may have a personal decree against defendant 
for the said amount and that he may have execution thereon 
the same as at law; without prejudice to any equitable 
remedy for the enforcement of the payment of the same. 

2. That plaintiff may have such other and further relief 
as the nature of the case may require and to the court seem 
meet and proper. 

HOWE TOTTEN. 

M. D. EOSENBEEG, 

S. G. MULLOY, 

Attorneys for Plaintiff. 

This certifies that I have read the foregoing petition by 
me subscribed and verily believe the facts therein stated 
to be true in every particular. 

HOWE TOTTEN. 

Subscribed and sworn to before me this 13th day of 
February, 1930. 

[seal.] OLIVEE B. EXLINE, 

Notary Public, D. C. 

I consent to the filing of this supplemental bill 

COBNELIUS H. DOHEETY, 

Atty. for Defendant. 


(Endorsed.) 


Leave to file granted. 

WENDELL P. STAFFOED, 

Justice. 


12 Notice to Produce Certain Writings. 

Filed May 9, 1930. 

###### # 

Messrs. Frank J. Kelly and Cornelius Doherty, 

Attorneys for Defendant: 

Please take notice that in the above entitled cause I shall 
ask for the production of the following paper writings: 
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1. Letter, dated October 5th, 1927, written by the Plain¬ 
tiff to the Defendant to the effect that he is Bending there¬ 
with certain leases to be executed by her. j 

2. The two originals of the leases for renewal of tenancy 
of premises 1708 Eye Street for three (3) years commenc¬ 
ing February 1st, 1928. 

3. Letter, dated December 21, 1927, from the Plaintiff to 
the Defendant with reference to the intention of the lat¬ 
ter to vacate premises 1708 Eye Street. j 

In the absence of producing the above, I shall in behalf 
of the Plaintiff be obliged to introduce secondary evidence 
to prove their contents. j 

M. D. ROSENBERG, 
Attorney for Plaintiff. 

Decree. 

Filed October 7, 1930. 
«=##*### 

This cause coming on for final hearing upon the plead¬ 
ings and evidence, and after argument of the same and 
consideration thereof, it is by the Court this 7th day of 
October, 1930, j 

Adjudged, ordered, and decreed as follows, viz: 

1. That the defendant, Cornelia L. Clebprne, be and she 
is hereby ordered and directed to execute and deliver a 

lease providing for occupancy of premises No. 1708 
13 I Street, Northwest, Washington, D.iC., for a period 
of three (3) years commencing for the same on the 
first day of February, 1928, for the sum of Three Thousand 
and 00/100 Dollars ($3,000.00) per year, and in other re¬ 
spects to contain the terms, conditions and covenants pro¬ 
vided for in the original lease heretofore executed by the 
parties to this suit for the three-year term which ended 
the thirty-first day of January, 1928. 

2. That the defendant, Cornelia L. Cleborne, be and she 
is hereby directed to specifically perform: the contract of 
lease commencing on the first day of February, 1928. 

3. That the defendant, Cornelia L. Cleborne, is indebted 
to the plaintiff, Howe Totten, in the sum of Thirty-Two 
Hundred, Fifty and 00/100 Dollars ($3250.00), being the 
rental due and owing under the lease aforesaid for a period 
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of thirteen (13) months commencing on the first day of 
February, 1928, and for the additional sum equal to Seven 
Hundred, Fifty and 00/100 Dollars ($750.00), being for the 
months of April, May and June, 1930, together with ac¬ 
crued interest thereon; that defendant, Cornelia L. 
Cleborne, be and she is hereby ordered and directed to pay 
the aforenamed sums together with interest to the plaintiff, 
and that the plaintiff be and he is hereby awarded a per¬ 
sonal decree; against the defendant for said amounts; and 
that he be and he is hereby awarded the right to have exe¬ 
cution thereon the same as at law; without prejudice, how¬ 
ever, to any equitable remedy to which he may be entitled 
for the enforcement of the payment of the same. 

4. That this Court retain jurisdiction of the cause until 
full and complete payment to the plaintiff of all sums of 
money* to which he may be entitled under and by virtue of 
the lease for occupancy of the premises aforenamed and 
for the tenancy commencing February 1, 1928. 

Bv the Court: 

W. HITZ, 

Justice. 

14 Petition for Rehearing. 

Filed October 10, 1930. 

####### 

Comes now the defendant, Cornelia L. Cleborne, by and 
through her attorneys, Cornelius H. Doherty and Frank J. 
Kelly, and petitions the Court for a rehearing and prays 
that the decree entered herein for the plaintiff on the 7th 
day of October, 1930, be vacated and a decree entered herein 
for the defendant and for reasons therefor says: 

1. That the said decree is not in accord with the evidence 
introduced at the hearing of this cause. 

2. That the Court erred in permitting plaintiff to intro¬ 
duce hearsay evidence. 

3. And for other and various reasons to be assigned at 
the hearing of this petition. 

CORNELIA L. CLEBORNE, 

By CORNELIUS H. DOHERTY, 
FRANK J. KELLY, 

Attorneys for Defendant. 
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To Maurice D. Rosenberg, j 

Commerce and Savings Bldg. 

Sir: I 

Please take notice that the foregoing petition will be 
presented to Mr. Justice Hitz on Friday, October 17, 1930, 
at ten o’clock A. M., or as soon thereafter as counsel may 
be heard. 

CORNELIUS H. DOHERTY, 
FRANK J. KELLY, 

Attorneys for Defendant. 

A copy of the foregoing petition and notice left with Mr. 
Malov at the office of Maurice D. Rosenberg, Oct. 10, 1930. 

JOHN Aj. DOOLAN. 

15 Order Denying Petition. ! 

Filed October 31,1930. j 

* * • * » 4 * 

This cause coming on to be heard upon petition filed 
herein on the 10th day of October, 1930, oh behalf of the 
defendant for a re-hearing, and praying that the decree en¬ 
tered herein for the plaintiff on the 7th day of October, 
1930, be vacated, and on consideration thereof and upon 
argument of counsel, it is by the Court this 31st day of 
October, 1930: 

Ordered, adjudged, and decreed, That tlje said petition 
and prayer contained therein be and the same are hereby 
severally denied. 

By the Court: 

W. HITZ, 

Justice. 

The plaintiff in open Court notes an appeal and cost 
bond set at $100.00 and cost bond and supersedeas bond set 
at $5,000.00. | 

W. H., Justice. 


Memorcmdim. 

October 31, 1930.—Bond ($5,000.00) on appeal approved 
and filed. ! 
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Assignment of Errors. 

Filed November 12,1930. 
######* 

The Court erred: 

1. In overruling defendant’s motion to dismiss on the 
ground that plaintiff had a plain, adequate and complete 
remedy at law. 

16 2. In permitting the plaintiff to read in evidence 

letter from plaintiff to defendant dated October 5, 

1927. 

3. In permitting the plaintiff to read in evidence letter 
from plaintiff to defendant dated October 21, 1927. 

4. In permitting Nelson Wilson, witness for plaintiff, to 
testify concerning negotiations with Howard Duckett. 

5. In overruling defendant’s motion to strike plaintiff’s 
evidence on the ground that no agreement was set forth. 

6. In decreeing that defendant specifically perform the 
agreement alleged. 

7. In other respects apparent of record. 

CORNELIUS H. DOHERTY, 

Attorney for Appellant. 

A copy of the foregoing assignment acknowledged this 
11th day of November, 1930. 

M. D. ROSENBERG, 
By S. G. M., 

Attorney for Appellee. 

Appellant’s Designation of Record. 

Filed November 12, 1930. 
###### * 


Now comes Cornelia L. Cleborne, the appellant in the 
above entitled cause, and designates the parts of the record 
which she desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the question raised on appeal, namely: 

1. Bill of Complaint. 

2. Motion to dismiss. 
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3. Order overruling motion to dismiss. 

4. Answer to bill of complaint. 

17 5. Decree. I 

6. Petition for rehearing. 

7. Order denying petition. 

8. Memo showing filing of supersedeas bond. 

9. Assignment of errors. 

10. A copy of this designation. 

CORNELIUS H. DOHERTY, 

Attorney fdr Appellant. 

November 11, 1930. 

A copy of the foregoing designation acknowledged this 
11th dav of November, 1930. 

M. D. ROSENBERG, 

By S. G. M., 

Attorney for Appellee. 

Designation of Record for Appellee. 

Filed November 15, 1930. 


Comes now Howe Totten, the appellee ip the above-en¬ 
titled cause, and designates the parts of tile record which 
he desires to have included in the transcript, in addition 
to those heretofore designated by the appellant, said parts 
being necessary for the determination of the questions 
raised on appeal, namely: 

1. Notice to produce certain writings flled herein and 
served upon Attorney for defendant on the 9th day of 
May, 1930, for the production of: 

A. Letter, dated October 5th, 1927, written by the Plain¬ 
tiff to the Defendant to the effect that he is sending there¬ 
with certain leases to be executed by her. 

B. The two originals of the leases for renewal of tenancy 
of premises 1708 Eye Street for three (3) years commenc¬ 
ing February 1st, 1928. 

18 C. Letter, dated December 21, 1927, from the 
Plaintiff to the Defendant with reference to the in¬ 
tention of the latter to vacate premises 17Cj8 Eye Street. 
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2. Supplemental Bill of Complaint, filed February 20, 
19-30. 


M. D. ROSENBERG, 
Attorney for Appellee. 


A copy of the foregoing Designation acknowledged this 
14 day of November, 1930. 

CORNELIUS H. DOHERTY, 

Attorney for Appellant. 


Memoranda. 

November 18, 1930.—Statement of Evidence filed. 
December 15, 1930.—Statement of Evidence submitted. 
January 3, 1931.—Statement of Evidence signed. 

19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify to the foregoing- 
pages numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copies of which are made part 
of this transcript, in cause No. 49379 in Equity, wherein 
Howe Totten is Plaintiff and Cornelia L. Cleborne is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of January, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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20 Piled Jan. 3,1931. 

In the Supreme Court of the District of Colujmbia, Holding 
an Equity Court. 

Equity. No. 49379. j 

Howe Totten 


vs. 

Cornelia L. Cleborne. 

To Maurice D. Rosenberg, Esquire, 

Corner E and 7th Streets N. W., 

Washington, District of Columbia, 

Attorney for Appellee: 

Please take notice that the within statement of evidence 
will be called to the attention of and submitted to the Court 
on Monday, December 15, 1930, at ten o’clock a. m. or as 
soon thereafter as counsel can be heard, for! the purpose of 
having the same signed and sealed by the Court. 

CORNELIUS H. DOHERTY, 
CORNELIUS H. DOHERTY, 

1010 Vermont Avenge N. W 

Attorney for Defendant. 

Service of a copy of the foregoing notice and a copy of 
the said statement of evidence acknowledged this 18th day 
of November, 1930. 

M. D. ROSENBERG, 
M, | 

Attorney for Plaintiff. 
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21 Submitted December 15, 1930. 

J. W. Gr., Jr., 

Ass’t. Clerk. 

Filed Jan. 3,1931. Frank E. Cunningham, Clerk. 

In the Supreme Court of the District of Columbia, Holding 
an Equity Court. 

Equity. No. 49379. 

Howe Totten 
vs. 

Cornelia L. Clebouene. 

Statement of Evidence. 

At the hearing of the above entitled cause on Friday, 
May 16, 1930, before Mr. Justice Hitz, the following pro¬ 
ceedings were had, evidence offered and given, rulings made 
by the Court, and exceptions taken by the defendant and 
noted by the Court. 

Howe Totten, called as a witness for plaintiff, being 
sworn, testified in substance as follows: 

That he is the plaintiff and acquainted with the defend¬ 
ant, Cornelia L. Cleborne, and with her signature and iden¬ 
tified a copy of a lease dated February 1, 1925, for the 
period of three years from date, of the premises located at 
1708 Eye Street, N. W. in the City of Washington, District 
of Columbia, from plaintiff to the defendant and that de- 
ine&nat went into possession under this lease. The said 
lease was introduced and permitted to be read in evidence 
over the objection of defendant and to which an exception 
was noted. 

Plaintiff was asked the following question: 

Q. What negotiations, if any, did you have with her con¬ 
cerning the making of a new lease? 

And to the sustaining of defendant’s objection to the 
question on the ground that the bill of complaint relied 
upon certain: writings and that it was necessary to produce 
the writings plaintiff noted an exception. 

Plaintiff identified and introduced a letter from defend- 
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ant to plaintiff and read in evidence over defendant’s 
22 objection that it was necessary to produce some 
memo of tbe parties’ agreement to cover the Statute 
of Frauds before other evidence might be received—and to 
the overruling of this objection the defendantj noted an ex¬ 
ception. The following is the letter and known as plaintiff’s 
Exhibit No. 2: 


‘Dear Mr. Totten: 


July is the only time I can have such work is papering & 
painting attended to, as my house is practically empty this 
month (July), besides the papering there is quite a sum of 
money I shall have to put in the house. If I am to leave 
next Feb. 1st it is not necessary my going to this expense. 
If you will make out a new lease for 3 years, dating from 
next Feb. 1st & do the papering so as to give pie the assur¬ 
ance that I am to remain, I will then know just exactly how 
I stand and what to do. I know you are busy, so thought I 
would write you exactly how this matter stands with me. 
You can think it over & come prepared to say just what you 
will do. 

Trusting I have put this matter plainly & squarely before 
you, 

Yours truly, 

“E. L. CLEBORNE.” 

Plaintiff identified another letter from defendant to 
plaintiff brought to him by Louis Johnson, the said letter 
being introduced and read in evidence over defendant’s ob¬ 
jection and to which an exception was noted. The following 
is the letter and known as plaintiff’s exhibit No. 3. 

Sunday, 1708 Eye Street. 

My Dear Mr. Totten : 

Johnson with his men have finished up herb the work you 
gave them to do. He is a good man & has such nice men to 
work for him, to me, they certainly scraped and prepared all 
walls very well before papering. I am well pleased & thank 
you very much. The basement hall flooring seems very well 
laid also. A great relief as it was in very bad condition. 

Won’t you please have the kitchen gone over? I have 
23 done a great deal too all downstairs jfloors oiled & 
waxed—last summer 4 of the carpet (?) rooms were 
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too impossible to be used, as I wanted them at once, had the 
Philadelphia Paper Hanging Co. scrape & repaper—so the 
whole house now looks very attractive—thanking you most 
sincerely, 

Yours truly, 

E. L. CLEBORNE. 

Notation: Received July 25,1927. 

Plaintiff further testified, over defendant’s objection and 
to which an exception was noted, that he prepared a draft 
of a lease identical with the one of February 1,1925, dating 
it three years later, and sent it to the defendant by an em¬ 
ployee of plaintiff. He further testified, over defendant’s 
objection and to which an exception was allowed, that he 
noted the things defendant wanted done in the house and 
notified a general contractor, Louis Johnson, to give him an 
estimate on this work, and informed Johnson to leave the 
lady satisfied. That the work was done in July but that he 
would not pay Johnson until he obtained a letter from the 
defendant, this letter having previously been read in evi¬ 
dence as plaintiff’s Exhibit No. 3 and that on receipt of this 
plaintiff paid Johnson about $500.00. 

Plaintiff further testified that the draft of the lease was 
never returned to him and that no payment had ever been 
made on it; that as soon as defendant moved out plaintiff 
put a for rent sign on the house but unable to rent it and 
now claiming $3000.00 a year by virtue of the lease from 
February 1,1928. 

Plaintiff identified copies of letters dated October 5 and 
December 21,1927, plaintiff having given notice to produce 
the originals in accordance with the rules, and these letters 
read in evidence over defendant’s objection to which an 
exception was noted. The following is a copy of the letter 
of October 5, 1927 from plaintiff to defendant: 

October 5th, 1927. 

Mrs. Cornelia L. Cleborne, 

Washington, D. C. 

24 My Dear Madame : 

In accordance with your several requests, I am enclosing 
herewith two copies of a lease on premises #1708 I St. 
N. W. this city, now occupied by you. This lease is exe- 
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euted on a blank form in every respect identical with the 
one on which the current lease is executed, and it is, in its 
every provision, identical with the current lease, with the 
one exception that in the current lease the agreement that 
you shall make all repairs except to the roof does not ap¬ 
pear, but was the subject of a verbal agreement, later rati¬ 
fied between you, your attorneys Messrs. Duckett & Duckett, 
and my attorney, Nelson Wilson, and me; Vhile this new 
lease carries that clause printed in the face. ; 

Please sign both of these and return both to me. I will 
then sign both and return one to you. 

Trusting that I may have this matter closed very soon, 
I am, j 

Very truly yours, 

HOW? TOTTEN. 

i 

The following is a copy of the letter dated December 21, 
1927, from plaintiff to defendant: 

December 21st, 1927. 

Mrs. Cornelia L. Cleborne, 

Washington, D. C. 

Madame : 

Yesterday I received your letter, undated, stating your 
intention of vacating premises #1708 I Street N. W. now 
under lease to you by me, on February first, 1928. 

On or about March 22nd I received from ybu an undated 
letter stating that if I would make certain extensive re¬ 
pairs, improvements, and decorations to the house, and 
would send you a lease for three years more, you would exe¬ 
cute it. You particularly asked that the work be done in 
the following July, as your house would he practically 
empty then. Accordingly I sent a contractor to see you, 
to whom you indicated everything you desired, and in July 
everything requested, as well as considerably more 
25 which you demanded as afterthoughts, were com¬ 
pleted to your entire satisfaction. On July 25th I 
received from you an undated letter stating as follows: 
“Johnson with his men have finished up herb the work you 
gave them to do.—I am well pleased and thank you very 
much.—The whole house now looks very attractive. Thank¬ 
ing you most sincerely.” Upon receipt of that I then paid 
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the contractor. Thereupon, on the fifth day of October, 
1927, nearly four months before the expiration of the pres¬ 
ent lease, I sent you two copies of a lease as requested by 
you, for your signature. These you have retained in your 
possession up to this date, something over two months and 
a half, and you have not sent me any draft of such lease as 
might suit you better. 

I shall, if and when you vacate the premises, endeavor to 
rent the house for your account, but I assure you most 
positively that I shall take legal action to secure rent from 
you for every month the property may be vacant; for you 
are legally under contract to me to lease the house for three 
more years. 

Truly, 


HOWE TOTTEN. 


Plaintiff, on cross-examination stated as follows: 

Plaintiff identified a letter dated March 24, 1927, as the 
letter he wrote to defendant in answer to letter from de¬ 
fendant to plaintiff, known as plaintiff’s exhibit No. 2, and 
later introduced and read in evidence, this letter being as 
follows: 


My Deak Mbs. Clebobne : 


My regular paperhanger will inspect your house in a few 
days and report to me. I shall then see you and make our 
plans for next year. 

I have youri letter of recent writing, undated. 

The paperhanger is a colored man named Wm. H. Gray, 
and is a much better workman than the one who papered 
the house before. 

Yours, 


HOWE TOTTEN. 


2/24/27. 


26 That in pursuance to defendant’s request plaintiff 
forwarded copies of a new lease on October 5, 1927, 
six months after the making of the request, stating that he 
would not send her any lease before the other lease had ex¬ 
pired and denied that Mrs. Cleborne wanted to make plans 
at that time, March, 1927, for the coming year. Plaintiff 
stated that defendant came to his office and requested a new 
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lease for three years but that certain repairs had to be 
made. Plaintiff stated that he would do anything she 
wanted done. That all this conversation took place before 
defendant wrote to plaintiff the letter known;as plaintiff’s 
exhibit No. 2. Defendant’s motion that the answer covering 
the conversation be stricken out was overruled with an 
exception. 

Plaintiff was then asked as to whether or not, at or about 
the time these negotiations were alleged to be going on, he 
was trying to obtain a loan on this property, and after 
numerous statements from witness to counsel for defend¬ 
ant such as, “I do not think that it is any iof your busi¬ 
ness”; “It is all a piece of his imaginatioh”, and after 
being required by the Court to answer over plaintiff’s ob¬ 
jection, to which an exception was noted, said, “I will tell 
him I don’t remember. There is a loan on that house, and 
I think it had been on there before she came into it. This is 
an entirely new phase of this case about' my personal 
finances, and I do not think it has any business here.” 

Plaintiff stated he had no recollection of requesting a 
loan on premises 1708 Eye Street N. W. from Tyler & 
Rutherford in May of 1927. Plaintiff’s objection to any 
question pertaining to the mortgage loan on [these premises 
overruled and an exception noted. That James F. Shea 
made the loan in July, 1927. Plaintiff stated that he had 
no recollection of talking to Bruce Warden of Tyler & 
Rutherford concerning this loan and had no recollection 
of any real estate man stating the condition of the prop¬ 
erty at 1708 Eye Street N. W. and stating that he could not 
get a loan until such time as certain repairs were 
27 made, and denied that defendant made any com¬ 
plaint concerning the condition of the furnace until 
after he forwarded to defendant drafts of the new lease. 

On re-direct examination plaintiff testified that he was 
offered $33,000.00 for the property. 

Charles C. Clement, called as a witness for plaintiff, be¬ 
ing sworn, testified that he knew plaintiff and that he de¬ 
livered a letter to the defendant—the letter Ibeing the letter 
of October 5, 1927, from plaintiff to defendant and already 
in evidence. 

Lewis Johnson, called as a witness for plaintiff, being 
sworn, testified that he had been a contractor for painting 
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and paper hanging for 12 years and stated, over defend¬ 
ant’s objection, and to which an exception was noted, that 
he scraped and papered about 12 rooms, including the hall 
and that he put a new floor in one room. That defend¬ 
ant was pleased with his work and that plaintiff paid him 
$320.00. 

Nelson Wilson, a member of the Bar of the District of 
Columbia, called as a witness for plaintiff, testified in sub¬ 
stance that he was the attorney for plaintiff in some mat¬ 
ters and permitted to testify, over defendant’s objection, 
to which an exception was noted, that plaintiff sent him up 
to defendant to get the lease and that he was referred to 
Mr. Duckett and that later he and plaintiff went to see Mr. 
Duckett. Witness stating that this was Mr. Howard 
Duckett, an attorney, and stated that Mr. Duckett said that 
he represented Mrs. Cleborne. Witness was permitted to 
answer the following question over the objection of de¬ 
fendant and to which an exception was noted. 

Q. State what happened regarding the proposed lease 
for these premises? A. In our talks with Mr. Duckett the 
propositions were that Mrs. Cleborne wanted certain 
clauses in the lease appertaining to future repairs of the 
property and so forth; whether Totten was going to 
28 take care of the repairs or she, permanent repairs, 
those are things we argued about, and Mr. Duckett— 
Mr. Totten explained he had submitted the same lease had 
before, that the property was in good shape and had kept it 
in good shape, and Mr. Duckett finally said he would recom¬ 
mend Mrs. Cleborne to sign the leases, and after that he sent 
the whole thing back to me, not the leases, and wrote me that 
he had gotten out of the case. 

Witness was unable to produce letter. 

Counsel for plaintiff stated that this was their case and 
defendant’s motion to strike plaintiff’s evidence on the 
ground that he had in no way shown any agreement to exe¬ 
cute this lease was overruled with an exception. 

Mrs. Cornelia L. Cleborne, called as a witness for her¬ 
self, being sworn, testified in substance as follows: 

Defendant identified Howe Totten’s letter to her dated 
March 24, 1927, heretofore identified as defendant’s exhibit 
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No. one, set forth in full on page five of this statement of evi¬ 
dence, which said letter was read in evidence. Defendant 
stated that plaintiff never came to see her after that letter 
was received. That she never talked to him concerning a 
new lease after that. The defendant denied that she told 
Nelson Wilson to go and see Mr. Duckett anti denied that 
she told Mr. Nelson Wilson that Mr. Duckett was her at¬ 
torney. 

Defendant stated that the house was in a fearful condi¬ 
tion in March of 1927, and requested plaintiff to put in a 
new furnace. That she wrote plaintiff a letter stating that 
he might as well fix it for her as some one else and plaintiff 
replied that he would make no repairs, and then sent the 
lease for her signature. 

Defendant testified that sometime in May or June of 
1927, two gentlemen, Bruce Warden and his father, came to 
inspect the house and stated that Mr. Totten desired to 
obtain a Iona of $25,000.00 on the property! and that two 
other gentlemen came after the house was repaired. 
29 On cross examination defendant stated that the 
work of Johnson, the contractor, was perfectly satis¬ 
factory and so were his men. 

Defendant was asked whether she had purchased or 
leased the property in which she now resided and she re¬ 
plied, before the Court sustained the objection of her at¬ 
torney, it appearing that the witness was very hard of hear¬ 
ing, that she didn’t own it. Defendant wias then asked 
as to what sort of a contract she had for the occupancy of 
these premises and defendant was required to answer, over 
the objection of defendant and to which an; exception was 
noted, that she had been given a deed to 1 the property; 
that she had purchased the property for forty thousand 
dollars, paid two thousand and that she gavej a deed of trust 
for thirty eight thousand dollars. 

Charles G. Warden, called as a witness!for defendant, 
being sworn, testified substantially as follows: 

That he was in the real estate business and president of 
the firm of Tyler & Rutherford and that he knew the plain¬ 
tiff. Witness was permitted to answer, over plaintiff’s 
objection and to which an exception was noted, the question 
as to whether in May of 1927, plaintiff camp to him in ref¬ 
erence to a loan on the piece of property located at 1708 
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Eye Street N. W. Witness testified that plaintiff came to 
him and made 1 a written application for a loan of twenty 
five thousand dollars on this property. The application 
dated May 3, 1927, to Tyler and Eutherford for a loan of 
twenty five thousand dollars at five and one half per cent on 
premises located at 1708 Eye Street N. W. situated on Lot 
824 in Square 127, signed hy plaintiff was introduced and 
read in evidence. Witness further testified that he viewed 
the property soon after he received the application and 
informed plaintiff that they would approve the loan in this 
amount but that certain betterments would have to be made 
on the property—just what those betterments were he could 
not remember. That witness was unable to obtain 
30 this loan for plaintiff. 

Plaintiff’s motion that all witness’ testimony be stricken 
out was overruled with an exception. 

On cross-examination witness testified that he thought the 
property was good security for the loan and referred the 
application with his recommendation to the Mutual Benefit 
Life Insurance Company of Newark, New Jersey. This 
Company declined to make the loan without comment. Wit¬ 
ness stated that lenders do not desire to make loans on 
residences where the amount goes beyond twelve thousand 
five hundred dollars. 

On re-direct examination witness stated that when he 
recommended the loan he took into consideration the fact 
that certain work was to be done on the property. 

Edward Baxter, called as a witness for plaintiff, being- 
sworn, testified substantially as follows: 

That in the year of 1927 he made an examination of the 
boiler at the premises 1708 Eye Street and found it very 
dirty but stated that in his opinion ordinarily it would 
probably last for ten or twelve more years. That Mr. 
Totten ordered a new door for the furnace. 

Howe Totten, recalled as a witness for himself, being 
previously sworn was asked concerning the conversation 
with Mr. Duckett with reference to the lease. The Court 
sustained Defendant’s objection on the ground that de¬ 
fendant had stated that he was not her attorney, to which 
plaintiff noted an exception. 
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Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearing of this 
cause, and each of the exceptions stated to have been taken 
by the attorney for the defendant were so taken and were 
duly allowed and noted by the Court, and jin order that 
each and every exception may be preserved! and made of 
record this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 3rd day of January, 1931. 

31 By the Court: 

WILLIAM HITZ, 

Justice. 


Approved: 

CORNELIUS H. DOHERTY, 

Attorney for Defendant J 


Attorney for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5350. Cornelia L. Cleborne, appellant, vs. Howe Totten. 
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In % (Hour! of Appeals 

OF THE DISTRICT OF COLUMBIA, j 

January Term, 1931 


No. 5350 


CORNELIA L. CLEBORNE, APPELLANT, 

vs. 

HOWE TOTTEN. j 


BRIEF OF APPELLANT. 

_ 

i 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


STATEMENT OF FACT 

The evidence, as set forth in the Statement of Evi¬ 
dence, introduced at the trial is substantially as follows: 

Cornelia L. Cleborne, appellant, who was a tenant in 
property owned by the appellee at 1708 Eye Street 
N. W. and whose written lease expired on February 1, 
1928, wrote to Howe Totten, appellee, saying in part, 
“If you will make out a new lease for three years, 
dating from next February 1st, and do the papering so 
as to give me the assurance that I am to remain, I will 
then know just exactly how I stand and what to do.” 
(Record page 19.) j 

The appellee answered, in part, “My regular paper- 
hanger will inspect your house in a few days and report 
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to me. I shall then see you and make our plans for 
next year.” (Record page 22.) 

On July 25, 1927, appellant wrote saying that the men 
sent by the appellee has finished the work given them in 
a satisfactory manner, (Record page 19)—it appearing 
that the appellee required the contractor to obtain a 
letter to this effect from the appellant before he would 
pay him the amount due which the appellee claims was 
about $500.00 (Record page 20) and which the con¬ 
tractor, appellee’s witness, testified was $320.00. 

The appellee stated that he had no recollection of 
requesting a loan on these premises in May of 1927 
from Tyler and Rutherford and stated that he had no 
recollection of talking to Bruce Warden of Tyler and 
Rutherford concerning this loan and had no recollection 
of any real estate man stating the condition of the 
property and that no loan could be obtained until such 
time as certain repairs were made. (Record page 23.) 
Mr. Warden, President of the firm of Tyler and Ruther¬ 
ford, stated that Howe Totten, appellee, had come to 
him for a loan and identified a written application for 
a loan of $25,000, dated May 3,1927, signed by appellee, 
and stated that he viewed the property and informed 
appellee that his firm would approve the loan but that 
certain 1 betterments would have to be made on the 
property but could not remember just what the better¬ 
ments were. That his firm subsequently advised 
appellee that their correspondent could not handle the 
loan. (Record pages 25 and 25.) 

In July appellee had certain work done in the house 
which included a new floor in the cellar or basement 
and scraped and papered twelve rooms and paid $320.00 
for this work. The appellant testifying that two men 
came after the work was completed to look at the house 
and that James F. Shea made the loan on the property 
in July, 1927. (Record page 23.) 
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On October 5, 1927, appellee sent two copies of a 
draft of a new lease unsigned to begin February 1, 1928, 
being similar to the lease under which appellant: was then 
a tenant. 

Appellee testified that he had certain conferences 
with' Mr. Howard Duckett, who was supposed to be 
appellant’s attorney, Mr. Nelson Wilson, attorney for 
Howe Totten, saying that Mr. Duckett said I he repre¬ 
sented Mrs. Cleborne. That they could not agree as to 
repairs. That these conferences took place dome time 
in December of 1927 and Mr. Duckett finally stated 
that he would recommend to Mrs. Cleborne to sign the 
lease, but later wrote appellee saying that he had gotten 
out of the case. On December 20, 1927, j appellant 
wrote appellee saying she would vacate the premises 
at the expiration of the lease, February 1, 1928. 

The appellant testified that the appellee never came 
to see her, nor did they have any negotiations, after 
appellee wrote the letter of March 24, 1927, set forth 
in full on page 22 of the record wherein he acknowledged 
appellant’s letter requesting a new lease, etc., land stated 
that he, appellee, would see appellant in aj few days 
and make their plans for the coming year. Tjie appellee 
does not state that he ever spoke to appellant since that 
time. 

ASSIGNMENT OF ERRORS j 

The Court erred: 

1. In overruling defendant’s motion to dismiss on the 

ground that plaintiff had a plain, adequate and complete 
remedy at law. j 

2. In permitting the plaintiff to read in evidence 
letter from plaintiff to defendant dated October 5, 1927. 

3. In permitting the plaintiff to read in evidence 
letter from plaintiff to defendant dated Octobfer 21, 1927. 
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4. In permitting Nelson Wilson, witness for plaintiff, 
to testify concerning negotiations with Howard Duckett. 

5. In overruling defendant’s motion to strike plain¬ 
tiff’s evidence on the ground that no agreement was set 
forth. 

6. In decreeing that defendant specifically perform 
the agreement alleged. 

7. In other respect apparent of record. 

APPELLEE HAS A PLAIN, ADEQUATE AND 
COMPLETE REMEDY AT LAW 

The bill of complaint alleges that the appellant, in 
consideration of appellee’s promise to repair and re¬ 
decorate the premises at 1708 Eye Street N. W., agreed 
to sign and execute a lease on these premises for the 
period of three years at a yearly rental of 83,000.00, 
payable in monthly installments of $250.00; that ap¬ 
pellant refused to sign and execute the lease as she 
agreed to do and prayed that the agreement be decreed 
to be specifically performed and that appellee have a 
personal decree against appellant for the amount due 
under the lease and to this appellant filed her motion 
to dismiss (Record, page 5) on the ground that the 
appellee had a plain, adequate and complete remedy 
at law. The denial of the motion is assigned as error. 

The following is a general statement of the doctrine of 
Specific Performance taken from Pomeroy’s specific 
performance of contracts 3rd edition—citing Sir John 
Leach in Adderly vs. Dixon 1 S & S 610 

“Courts of Equity decree the specific perform¬ 
ance of contracts, not upon any distinction 
between realty and personalty, but because 
damages at law may not, in the particular case, 
afford a complete remedy. Thus a court of 
equity decrees specific performance of a contract 
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for land, not becuase of the real nature of the 
land, but because damages at law, which must 
be calculated upon the general money value of 
the land, may not be a complete remedy to the 
purchaser, to whom the land may have a pecu¬ 
liar or special value. So a court of equity will 
not generally decree specific performance of a 
contract of sale of stock of goods, not because 
of their personal nature, but because I damages 
at law, calculated upon the market price of the 
goods, are as complete a remedy to the purchaser 
as the delivery of the stock of goods contracted 
for; inasmuch as with the damages he may 
purchase the same quantity of the like; stock of 
goods.” 


Appellee in his bill sets forth clearly what his damages 
are if he can prove the contract alleged to Pave been 
entered into with the appellant. His darqages are 
exactly two hundred and fifty dollars a month Unless the 


property is rented and his damages then would be the 
difference between what he receives and the two hundred 
and fifty dollars a month for the period of three years. 
Appellant is entitled to have a jury pass upon the fact 
whether or not she entered into the contract Alleged in 
the bill and if it is found that the contract was entered 
into, the jury may easily assess damages under the 
proper instruction of the court. In Hess vs. Horton 
2 D. C. Appeals 85 it is said: 

“It is a settled principle of equity jurisprudence 
that the courts thereof have no jurisdiction to 
grant relief where plain adequate remedy can 
be had at law. This rule is necessprily most 
closely adhered to in all the U. S. Courts. It is 
declared in the judiciary act in strict accord 
with those provisions of the constitution which 
establish the difference between law and equity, 
and preserve the right of trial by jury in all cases 
at law where the value in controversy 
twenty dollars.” 


exceed 
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In Hazleton vs. Mills 25 Appeals 341, 33 W. L. R. 
217—where plaintiff filed a bill for specific performance 
of a contract to convey a certain piece of land so that 
plaintiff, could fulfill his contract to convey to another it is 
said by Mr. Chief Justice Sheppard in affirming the 
judgment dismissing the bill: 

“The essential foundation of the jurisdiction 
to entertain a bill for specific performance of a 
contract is the inadequacy of the remedy at law 
for its breach. Ordinaiily, where the contract is 
for the conveyance of land, it is assumed that 
the remedy is inadequate and incomplete. But 
in this case that inference is negative by the 
express allegations of the bill. The complainant 
alleges that he has entered into a binding con¬ 
tract to convey the property to the U. S. for the 
agreed sum of fourteen thousand three hundred 
and ninety five dollars and fifty cents ($14,395.50) 
and seeks a conveyance from the defendant, 
whose solvency is not even denied for the sole 
purpose of performing the contract. 

“Having, no other purpose, and having fixed 
and rendered certain the damages sustained by 
the breach of the contract, his sole remedy is at 
law. Further discussion, and the citation of 
authorities, in support of this conclusion are 
unnecessary.” 

In Hipp vs. Babin 19 Howard 278—Mr. Justice Camp¬ 
bell says the following: 

“Agreeably hereto, the established and uni¬ 
versal practice of courts of equity is to dismiss 
the plaintiff’s bill if it appears to be grounded on 
a title merely legal, and not cognizable by them, 
notwithstanding the defendant has answered the 
bill and insisted on matter of title. In Foley vs. 
Hill (1 Phil, 399) Lyndhurst, Lord Chancellor, 
dismissed a bill upon an appeal from the vice 
chancellor upon the same grounds. He said, ‘it 
was a point of great importance to the practice 
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of the Court.’ The objection was not made in 
the pleading nor presented in the deertee of the 
chancellor.” 

“The decree was affirmed by the House of 
Lords 2 H. L. cas. 28. The practice of the courts 
of the United States corresponds with that of 
the chancery of Great Britain, except' where it 
has been changed by rule, or is modified by local 
convenience. This court has denied 1 relief in 
cases in equity where the remedy at law has been 
plain, adequate and complete, though th£ question 
was not raised by the defendants in their plead¬ 
ings, nor suggested by counsel in their argument. 
(2 cir 419; 7 or 70, 89; 5 Pet 496; 2 Howard 383); 
In Parsons vs. Bedford (3 Pet 433) the Court 
insists on the necessity imposed on the Circuit 
Court in Louisiana, to maintain the distinction 
between the jurisdiction in which legal rights 
alone are recognized and equitable: remedies 
administered. 

“And the result of the argument is, that when¬ 
ever a Court of law is competent to take cogniz¬ 
ance of a right, and has power to proceed to a 
judgment which affords a plain, adequate and 
complete remedy, without the aid of (a court of 
equity, the plaintiff must proceed at law, because 
the defendant has a constitutional right to a 
trial by jury.” ! 

And in Davis- vs. Davis 29 App. D. C. 258 it is said: 

“The general rule is that whenever a 
court of law is competent to take cognizance of 
a right and has power to proceed to a judgment 
which affords a plain, adequate and complete 
remedy without the aid of a court of equity, the 
plaintiff must proceed at law, because the de¬ 
fendant has a constitutional righttoa trial byjury.” 

In Grant vs. Giuffrida 50 D. C. Appeals page 29. 

Mr. Justice Robb states as follows: f, 

“Wherever a court of law is competent to 
take cognizance of a right, and has power to 
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proceed to a judgment affording a plain, adequate, 
and complete remedy, the constitutional right of 
a trial by jury may not be abridged by resort to 
a court of equity. Thus in Buzard vs. Houston, 
119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451, it 
was ruled that a Court of Equity of the United 
States will not sustain a bill, in a case involving 
fraud, to obtain only a decree for the payment of 
money by way of damages, when a like amount 
might be recovered in an action at law. And.in 
Curriden vs. Middleton, 232 U. S. 633, 34 Sup. 
Ct. 458, 58 L. Ed. 765, which was a bill in equity 
for damages caused by fraud and deception, and 
containing a prayer for discovery, the Court said: 

“ ‘As there is a prayer for final relief, the 
prayer for discovery must stand or fall with 
that, at least in a case like the present; there is 
no need to consider whether or how far bills 
for discovery alone have been displaced by the 
powers now given in action at law. The relief 
sought is simply a decree for damages—for a 
large part of the moneys paid and obligations 
incurred were paid and incurred to others than 
Middleton, so that, although the word ‘ “resti¬ 
tution” ’ is used, there is no attempt to rescind, 
to follow a specific fund or to establish a trust. 
Being a suit for damages, the proper remedy is 
an action at law, as was held below.’ 

“The Court further observed that ‘mere com¬ 
plication of facts alone and difficulty of proof are 
not a basis of equity jurisdiction.’ ” 

It is very apparent from the entire bill that the plain¬ 
tiff, appellee here, was claiming or praying for nothing 
but damages for the breach of an agreement to lease 
certain property. If there was an agreement he cer¬ 
tainly could prove it at law and obtain a judgment for 
the amount. The appellant is entitled to have a jury 
determine whether or not she ever agreed to lease these 
premises and, if so, the amount of damages suffered by 
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the appellee, and this rule is more stringent in the 
Federal Courts due to the constitutional rights of the 
defendant to a trial by jury. i 

LETTERS MERELY SELF SERVING 
DECLARATIONS 


The letter from the appellee to the appellant dated 
October 5, 1927, (Record page 20) and the letter from 
the appellee to the appellant dated December 21, 1927, 
(Record pages 21 and 22) are clearly self serving declara¬ 
tions and therefore not proper evidence. There is no 
testimony in the case to substantiate the statement in 
the letter of October 5, 1927, to wit, “In accordance with 
your several requests, I am inclosing two copies! of a lease 
on premises No. 1708 Eye Street N. W. in this city, now 
occupied by you.” The only evidence in the case was 
the letter of appellant to the appellee in March of 1927. 
(Record page 19) wherein appellant says: “If you will 
make out a new lease for three years, dating from next 
February 1st, and do the papering so as to gi^e me the 
assurance that I am to remain, I will then know just 
exactly how I stand and what to do.” The appellee did 
nothing on this application until October 5, 1927, when 
the parties had some difficulty concerning the furnace. 
(Record page 25.) 

The letter of December 21, 1927, is merely) appellee’s 
idea of what appellant’s first letter to appellee con¬ 
tained. The letter itself is in evidence (Record page 19) 
and speaks for itself. j 

AGENCY NOT PROVEN 

The Court erred in permitting Nelson Wilson to 
Testify (Record page 24) concerning his negotiations 
with Howard Duckett. It does not sufficiently appear 
that Howard Duckett was appellant’s attorney and she 
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denies entirely (Record page 25) that Howard Duckett 
was her attorney and denies that she informed Nelson 
Wilson to go and see him. There being a direct con¬ 
flict of testimony and the burden resting upon the 
appellee to prove the agency it is contended that they 
have not, Bendheim vs. Pickford, 31 Appeals D. C. 492. 
Nelson Wilson’s testimony at the best only shows that 
there was no agreement to lease the premises prior to the 
time the 1 leases were sent to the appellant on October 5, 
1927, arid the most that can be said was that Mr. 
Duckett said that he would recommend the appellant 
to sign the lease. 

NO CONTRACT PROVEN 

The Court erred in refusing to strike appellee’s 
evidence on the ground that he failed to prove an agree¬ 
ment. The only evidence introduced by the appellee 
in support of the alleged agreement being contained in 
the letters from appellee to the appellant, dated October 5 
and December 21, 1927. There is no testimony con¬ 
cerning any agreement or of any conversation that 
might lead one to believe that the appellant had agreed 
to make a lease as alleged. There was no- conversation 
and the appellee identified appellee’s letter to appellant 
dated March 24, 1927, (Record page 22) wherein 
appellee stated that he received appellant’s letter of 
recent date, which requested that appellee send her a 
lease, and appellee further stated as follows: “My 
regular paperhanger will inspect your house in a few 
days and report to me. I shall then see you and make 
our plans for next year.” This clearly shows that 
there was no prior agreement and there is no evidence 
that the parties subsequently agreed. It is alleged by 
the appellee in his bill of complaint (Record page 2) 
that acting upon the application of the appellant for a 
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lease numerous conferences took place between appellee 
and appellant at the request of appellant with the result 
that appellee agreed to and in fact did, at great 1 expense 
to himself, have the premises repapered, repainted, re¬ 
decorated and had other repairs made therein solely 
upon and in consideration of the promise of the appellant 
to execute a new lease for an additional three years. 
There was no testimony concerning any conversation 
between appellant and appellee and appellant denies 
that she ever talked to the appellee after his letter to 
her dated March 24, 1927, (Record page 25) and it was 
the contention of the appellant that all the work done 
on the house by the appellee was done in order to obtain 
a loan. 

The appellee on cross examination stated (Record page 
23) that he had no recollection of requesting a loan on 
premises 1708 Eye Street N. W. from Tyler and Ruther¬ 
ford in May of 1927. Appellee further stated that he had 
no recollection of any real estate man, or men, stating 
the condition of the property at 1708 Eye Street N. W. 
and stating that he could not get a loan until Such time 
as certain repairs were made. Appellee in jhis state¬ 
ment saying that he paid about $500.00 to Johnson to 
repair the house (Record page 20) and Johnson, his 
witness, stating that he charged and received but 
$320.00 (Record page 24). 

Appellant called Charles G. Warden, the president of 
Tyler and Rutherford who testified that oh May 3, 
1927, appellee made a written application fori a loan of 
$25,000 on premises located at 1708 Eye Street N. W. 
(Record page 26). Witness further testified that he 
viewed the property soon after and informed the appellee 
that they would approve the loan but that certain better¬ 
ments would have to be made on the property, but 
could not remember what they were. It is very apparent 
that the appellee for some reason did not desire to have 
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the Court know that he was trying to obtain a loan on 
the property, it being the appellant’s contention that 
the work was done in the house in July because appellee 
desired to obtain a loan and not with any intention of 
fulfilling any agreement with the appellant. 

One of the fundamental rules respecting the specific 
performance of contracts is that performance will not 
be decreed where the contract is not certain in its terms. 
King vs. Thompson, 9 Pet 204; Preston vs. Preston, 95 
U. S. 200; Dazell vs. Dueber Watch Case Manufacturing 
Company, 149 U. S. 315. The terms must be complete 
and free from doubt or ambiguity, and must make the 
precise act which is to be done clearly ascertainable. 
But such a decree will be denied if some of the terms of 
the contract are indefinite and uncertain or are left open 
for future determination by the parties, Colson vs. 
Thompson, 2 Wheat 336. 

There can be no decree for specific performance in the 
absence of a specific contract, and until all essential 
points have been mentally and finally assented to, there 
is no such contract. Hechley vs. Oakford, 98 Fed. 781. 

As a general rule specific performance of a contract 
will not be decreed by a Court of Equity in favor of the 
party against whom that Court cannot compel its per¬ 
formance. Hutchinson Gas and Fuel Co. vs. Wichita 
Natural Gas Co., 267 Fed. 35. 

The appellant in this case could not, under any circum¬ 
stances obtain a decree against the appellee. There is no 
evidence of any kind in the record to sustain such a 
decree and therefore not proper for the appellee to obtain 
one against appellant. 

In Jenkins Petroleum Process Co. vs. Sinclair Refining 
Co., 32 Fed. (2nd) 252 it is said: 

“To sustain a decree for specific performance 
the contract not only should be clear and un¬ 
ambiguous, but the evidence in relation to acts 
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alleged to have been done under it and necessary 
to give it effect should be clear and convincing.” 

And in City of Memphis vs. Brown, 20 Wallace 289, 
it is said: 

“Specific performance is never decreed where 
the party can be otherwise fully compensated. 

“In this case the plaintiff has lost his bond. 
Another like bond of precisely equal value to the 
plaintiff can be purchased in the market for the 
amount of the verdict in this case, the market 
value.” j 

I 

The appellee here could only obtain a money judgment 
and that is all that he in fact prayed for. ! 

It is essential to show that the contract sbed upon 
gives a mutual right to the defendant for specific per¬ 
formance. In this case the defendant could npt ask for 
the specific performance of the contract dfie to the 
Statue of frauds and in Crowley vs. Crowley, 56 Appeals 
341, it is said: 

“It is elementary that the right to enforce 
specific performance depends upon mutuality of 
obligation. A contract to be specifically en¬ 
forced by the Court must be mutual—[that is to 
say, such' that it might, at the time it was entered 
into have been enforced by either of the parties 
against the other of them. Whenever,! therefore, 
whether from personal incapacity to contract, or 
the nature of the contract, or any other: cause, the 
contract is incapable of being enforced against 
one party, that party is equally incapable of 
enforcing it against the other, though 1 its exeeu- 
oion in the latter way might in itself be free 
from difficulty attending its execution in the 
form.” | 

It is further the contention of the appellant that the 
appellant’s letter to the appellee requesting |a lease for 
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three years was a present offer and that appellee’s letter 
dated March 24,1927, was not an acceptance of this offer 
and there being no testimony concerning subsequent nego¬ 
tiation that there was no contract. 

In William Carr vs. Samuel H. Duval et al, 14 Peters 
77, 10 Led 361, Mr. Justice Catron says: 

“The rule laid down by this Court in Eliason 
vs. Henshaw, 4 Wheaton, 228, is, that an offer 
of a bargain by one person to another imposes no 
obligation upon the former, unless it is accepted 
by the latter, according to the terms in which the 
offer is made; and that any qualification of, or 
departure from the terms invalidates the offer, 
unless the same be agreed to by the person who 
made it. Until the terms of the agreement have 
received the assent of both parties, the negotia¬ 
tion is open and imposes no obligation on either. 
If it be doubtful whether an agreement has been 
concluded, or is a mere negotiation, Chancery will 
not decree a specific performance.” 


In Metzler vs. Harry Kaufman Co, 32 Appeals 434, 
it is said: 

“A mere offer to purchase or sell, not accepted 
by the parties to whom it is made, does not con¬ 
stitute a contract. 

“In an action by the buyer for breach of con¬ 
tract by the seller to deliver goods when the issue 
is whether defendant accepted an order by the 
plaintiff for the goods, and there is no evidence 
to show an express acceptance, it is error for the 
trial court to charge the jury that their verdict 
should be for the plaintiff if they should find that, 
after receiving the order, the defendant made up 
his mind to accept the order. Coming to a 
determination in one’s mind to accept, without 
communicating that assent, is insufficient to 
show acceptance.” 
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The most the evidence shows in this case is that the 
offer was made and if it was accepted by the; appellee 
it was never communicated to the appellant and your 
appellant respectfully submits that the finding of the 
Supreme Court of the District should be reversed and 
that the said cause be dismissed. 

Respectfully submitted, 

CORNELIUS H. DOHERTY, 

1010 Vermont Avenue Nj W., 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA 

January Term, 1931 


No. 5350 


Cornelia L. Cleeorne, Appellant, .j 
vs. 

Howe Totten. 


BRIEF OF APPELLEE 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


THE OBJECT OF THIS SUIT 

This suit seeks the specific performance of a contract 
made by the appellant, Cornelia L. Clebome, to lease 
1708 Eye Street, N. W., from appellee, Howe Totten, for 
three years from February 1, 1927, at a total rental of 
Nine Thousand ($9,000.00) Dollars. 
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THE CONTRACT 

At and prior to the time of the making of said contract, 
the appellant was appellee’s tenant of the property in 
question under a three years’ lease, beginning February 
1, 1925, at a rental of Nine Thousand ($9,000.00) Dol¬ 
lars for the term (R. 27) and in March, 1927, appellant, 
by letter, requested appellee, to put in a new furnace, tell¬ 
ing him “he might as well fix it for her as for some one 
else” (R. 25), to which he replied “that he would make 
no repairs” (R. 25). Appellant had-contracted to make 
her own repairs (R. 20-21). 

Thereafter, in March, 1927, appellant “went to the 
office of plaintiff” (R. 7) and stated to him that she “de¬ 
sired to remain in the premises for another term of three 
years if it was possible to have the home * * * 

placed in a better condition” (R. 7) and asked that “re¬ 
pairs be made * * * (and) a draft of a new lease” 

be sent to her (R. 7). Appellant replied that “he would 
do anything she wanted”, (R. 23), noted the things that 
she desired (R. 20) and asked her “to write him about 
the matter ” (R. 7). Appellee then notified a contractor, 
Johnson, to give him an estimate on the work, and “to 
leave the lady satisfied” (R. 20). Thereafter the ap¬ 
pellant wrote to appellee as follows: 

Dear Mr. Totten: 

July is the only time I can have such work as 
papering & painting attended to, as my house is 
practically empty this month (July), besides the 
papering there is quite a sum of money I shall 
have to put in the house. If I am to leave next 
Feb. 1st it is not necessary my going to this ex¬ 
pense. If you will make out a new lease for 3 
years, dating from next Feb. 1st & do the paper¬ 
ing so as to give me the assurance that I am to 
remain, I will then know just exactly how I stand 


and what to do. I know you are busy, so thought 
I would write you exactly how the matter stands 
with me. You can think it over & come prepared 
to say what you will do. 

Trusting I have put this matter plainly &' 
squarely before you, 

Yours truly, 

E. L. Cleborne (R. 19). 

This letter shows that the parties had previously talked 
of repairs and a new lease, and expressed appellant’s 
proposition “plainly & squarely” that “If you -yvill make 
out a new lease for 3 years, dating from Feb. 1 1st & do 
the papering so as to give me the assurance that I am to 
remain, I will then know just exactly how I stand and 
what to do” (R. 19). 

It is obvious from said letter that appellant intended 
that the new lease should be the same as the old one (R. 
20-21),otherwise she did not “put the matter plainly 
& squarely before” appellee. Nowhere in the record did 
she state or claim that any different lease wasj intended 
or understood by her or by appellee, nor did she object 
to the lease subsequently submitted, either in substance 
or form, nor did she state that she asked or required a 
different lease, “she never talked to him (appellee) con¬ 
cerning a new lease after that” letter (R. 25), nor did 
she give any excuse or reason for not signing the draft 
submitted, except that she “had made other arrange¬ 
ments” (R. 8)—bought a house (R. 25). 

That appellee was to do only the papering: and that 
appellant was to make the other improvements is shown 
by this letter when it reads, “besides the papering there 
is quite a sum of money I shall have to put in the house. 
If I am to leave next Feb. 1st it is not necessary my 
going to this expense” (R. 19). 

As requested by appellant, the repairs were made in 
July (R. 20) by Louis Johnson, who scraped and papered 
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about twelve rooms, including the hall, and put a new 
floor in one room. That appellant was pleased with the 
work is expressed by her letter to appellee written about 
July 25th, as follows: 


Sunday, 1708 Eye Street. 
My dear Mr. Totten: 

Johnson with his men have finished up here 
the work you gave them to do. He is a good man 
& has such nice men to work for him, to me, they 
certainly scraped and prepared all walls very well 
before papering. I am well pleased & thank you 
very much. The basement hall flooring seems 
very well laid also. A great relief as it was in 
very bad condition. Won’t you please have the 
kitchen gone over? I have done a great deal to(o) 
all downstairs floors oiled and waxed—last sum¬ 
mer 4 of the carpet (?) rooms were too impossible 
to be used, as I wanted them at once, had the 
Philadelphia Paper Hanging Co. scrape & repaper 
—so the whole house now looks very attractive— 
thanking you most sincerely. 

Yours truly, 

E. L. Cleborne. 
Notation: Received July 25, 1927 (R. 19, 20). 

The above letter expresses distinctly appellant’s posi¬ 
tion that she regarded her offer in the March letter as 
accepted and that she was well pleased and grateful. Not 
only do her words reveal that she considered her proposal 
accepted, that is the matter of the new lease settled, but 
her actions were more emphatic. In her March letter 
she wrote, “there is quite a sum of money I shall have 
to put in the house. If I am to leave next Feb.. 1st, it is 
not necessary my going to this expense”. But in July 
she made improvements with her own money and wrote 
appellee, “I have done a great deal to(o) all downstairs 
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floors oiled and waxed * * * so the whole house 

now looks very attractive—thanking you most sincerely” 
(R. 19, 20). 

Thereafter appellee prepared a draft of a lease identi¬ 
cal with the one of February 1st, 1925, except dating it 
three years later, and sent it with the following letter 
to appellant (R. 20) by an employee, Charles C. Clement 
(R. 23): 

October 5th, 1927. 

Mrs. Cornelia L. Cleborne, 

Washington, D. C. 

My dear Madame: j 

In accordance with your several requests, I 
am enclosing herewith two copies of a lease on 
premises No. 1708 Eye St. N. W. this city, now 
occupied by you. This lease is executed on a blank 
form in every respect identical with the one on 
which the current lease is executed, and it is, in 
its every provision, identical with the current 
lease, with the one exception that in the current 
lease the agreement that you shall make all re¬ 
pairs except to the roof does not appear, but was 
the subject of a verbal agreement, later ratified 
by you, your attorneys, Messrs. Duckett & 
Duckett, and my attorney, Nelson Wilson, and 
me; while this new lease carries that clause 
printed in the face. 

Please sign both of these and return both to 
me. I will then sign both and return one .to you. 

Trusting that I may have this matter closed 
very soon, I am, 

Very truly yours, 

Howe Totten (R. |20,21). 

The “draft of a new lease for the premises” (R. 8) 
was received by appellant (R. 8 & 25) which she retained 
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without signing, because in the meantime, without the 
knowledge of appellee, she “had made other arrange¬ 
ments concerning the coming year” (R. 8)—had bought 
a house—(R. 25), but her written offer (R. 19) having 
been accepted, agreed repairs made, (R. 19) a formal 
lease tendered together with a written statement by ap¬ 
pellee that he would sign it, (R. 20, 21) both parties were 
bound. At no time thereafter did appellant express dis¬ 
satisfaction nor claim that there was any misunderstand¬ 
ing, thus showing that she understood that all matters 
had been settled. 

In March appellant “plainly & squarely” stated her 
proposition, (R. 19) appellee accepted it and made the 
repairs in July, as requested, (R. 19) she then knew “just 
exactly ' how” she stood “and what to do” (R. 19). 
Thereafter appellant remained quiescent and “never 
talked to him (appellee) concerning a new lease after 
that” (R. 25), until about December 20th, 1927, ap¬ 
proximately two and a half months after she had re¬ 
ceived copies of the new lease when she notified 
appellee in writing (R. 21) that she intended to vacate 
the house, to which appellee replied: (R. 21.) 

December 21st, 1927. 
Mrs. Cornelia L. Cleborne, 

Washington, D. C. 

Madame: 

Yesterday I received your letter, undated, 
stating your intention of vacating premises No. 
1708 Eye Street N. W. now under lease to you 
•by me, on February first, 1928. 

On or about March 22nd I received from you 
an undated letter stating that if I would make 
certain extensive repairs, improvements, and dec¬ 
orations to the house, and would send you a lease 
for three years more, you would execute it. You 
particularly asked that the work be done in the 
following July, as your house would be practically 
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empty then. Accordingly I sent a contractor to 
see you, to whom you indicated'everything you 
desired, and in July everything requested, as well 
as considerably more which you demanded as 
afterthoughts, were completed to your entire sat¬ 
isfaction. On July 25th I received from you < an 
undated letter stating as follows: ‘Johnson with 
his men have finished up here the work you gave 
them to do.—I am well pleased and thank you 
very much.—The whole house now looks very at¬ 
tractive. Thanking you most sincerely.’ Upon 
receipt of that I then paid the contractor. There¬ 
upon, on the fifth day of October, 1927, nearly 
four months before the expiration of the present 
lease, I sent you two copies of a lease as re¬ 
quested by you, for your signature. These you 
have retained in your possession up to this date, 
something over two months and a half, and you 
have not sent me any draft of such lease as might 
suit you better. 

I shall, if and when you vacate the premises, 
endeavor to rent the house for your account, but 
I assure you most positively that I shall take legal 
action to secure rent from you for every month 
the property may be vacant; for you are legally 
under contract to me to lease the house for three 
more years. 

Truly, 

Howe Totten j(R. 21). 

As soon as appellant moved out appellee put a for rent 
sign on the house, as stated he would do in his letter of 
December 21, 1927, but was unable to rent it and appli¬ 
cant paid nothing on account (R. 20). 

FINDINGS BY THE TRIAL JUSTICE 

After having considered the said leases and (presum¬ 
ably) certain letters (R. 25), not in the record, heard 
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in full the oral evidence, seen the witnesses and observed 
their demeanor, thus being in the best possible position 
to solve inconsistencies and determine controverted mat¬ 
ters, the trial judge found the binding contract with defi¬ 
nite provisions, stated in the decree. 

DECREE 

This cause coming on for final hearing upon 
the pleadings and evidence, and after argument 
of the same and consideration thereof, it is by 
the Court this 7th day of October, 1930, 
Adjudged, ordered, and decreed as follows, 
viz: 

1. That the defendant, Cornelia L. Cleborne, 
be and she is hereby ordered and directed to exe¬ 
cute and deliver a lease providing for occupancy 
of premises No. 1708 I Street, Northwest, Wash¬ 
ington, D. C., for a period of three (3) years 
commencing for the same on the first day of Feb¬ 
ruary, 1928, for the sum of Three Thousand and 
00/100 Dollars ($3,000.00) per year, and in other 
respects to contain the terms, conditions and cove¬ 
nants provided for in the original lease heretofore 
executed by the parties to this suit for the three 
year term which ended the thirty-first day of 
January, 1928 * * * 

By the Court: 

W. Hitz, 

Justice. 

CONTENTIONS OF APPELLANT UNTENABLE 

The main point, apparently, upon which appellant 
seeks a reversal is a general objection that a contract 
to lease was not proved (5th assignment of error R. 14) 
but no reasons are given to support this contention. 
Practice in appellate courts is too well settled to need 


citation of authority that general objections -will not be 
considered and that an appellate court will indulge every 
presumption in favor of the correctness of findings by 
the trial court, and will not reverse such findings, except 
where it clearly and distinctly appears from the record 
that substantial error has been committed. I 

OBSCURITIES DUE TO INCOMPLETE RECORD 
MAY NOT BE PRESSED BY APPELLANT 

I '' 

“It is the duty of the appellant in aU cases to 
produce and file in the (appellate) court a suffi¬ 
cient transcript of the proceedings below to enable 
this court to decide all the questions that may be 
properly presented on the appeal, as well those by 
the appellee as those by the appellant himself.” 
Norment v. Edwards, 6 App. D. C. 107. (Italics 
ours.) 

This obligation was not discharged; the jfirst lease, 
dated February 1st, 1925, was read in evidence (R. 18) 
but its contents are not in the record; the appellee desig¬ 
nated the new lease (retained by appellant) to be placed 
in the record (R. 15) but it was not; and eerjtain letters 
about which appellant testified, were also oknitted (R. 
25), as well as appellant’s letter to appellee, about De¬ 
cember 20, stating for the first time that she intended to 
vacate the house (R. 21). The obscurities reshlting from 
these and other omissions may not be pressed by appel¬ 
lant to her advantage. 

THE STATUTE OF FRAUDS j 

The statute of frauds was not pleaded as a defense nor 
were the facts stated in the bill constituting the contract 
denied, hence parol evidence may be considered, though 
in this case the writings are sufficient, independent of 
the established part performance, adequate in itself, to 
take the contract out of the operation of the statute. 
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FIRST ASSIGNMENT OF ERROR 

The first error assigned was the overruling by Mr. 
Justice Bailey of appellant’s motion to dismiss the bill, 
the grounds being a plain, adequate and complete remedy 
at law available to plaintiff. This assignment contains 
no merit, the action being on a contract relating to real 
property in which the damages sustained cannot be ade¬ 
quately determined. 

None of the decisions cited or quoted by appellant to 
support the contention are applicable to specific perform¬ 
ance cases, except Hazelton v. Miller, 25- Apps. D. C. 
337, in which the Supreme Court of the United States 
denied equitable relief, not because there was a plain, 
adequate and complete remedy at law but because the 
contract sought to be enforced was contrary to public 
policy, and that plaintiff was not entitled to any relief. 
Hazelton vs. Sheckels, 102 U. S. 71. 

CONTRACT FOR LEASE MAY BE SPECIFICALLY 
PERFORMED 

The authorities are practically unanimous in holding 
that a contract to lease is a subject of specific 
performance. 

This tourt, in Shoomaker vs. Munsey, 87 apps. D. C., 
95, held that it was proper for the Supreme Court of the 
District of Columbia to entertain a bill to fix the amount 
of rent for the renewal of a lease pursuant to an option 
to renew. 

In Kresgee vs. Crowley, U7 apps. D. C. 13, a decree 
for the specific performance of a contract to lease was 
affirmed by this court. 

In Sambataro v. Caffo, 57 Apps. D. C. 260, the specific 
performance of an option to renew was held proper by 
this Court. 
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Subsequent to the Hazelton decision, supra, this court 
decided the above cases, applying the doctrine of specific 
performance to leases, without considering at all the 
point of an adequate remedy at law. 

Bennett vs. Moon, 110 Nebraska, 692, was a suit by 
the landlord against the tenant for specific performance 
of a contract to lease, very similar in every respect to the 
instant case. All of its angles were carefully considered 
by the court, and it said, inter alia: 

The rule of law seems to be well settled that 
courts of equity will take cognizance of actions 
requiring the specific performance of agreements 
concerning real property, and that the rule ap¬ 
plies as well to leases as to deeds. * * * It 
is generally held by the best judicial authorities 
that, under the proper state of facts, the right 
to the remedy of specific performance is perfect, 
and the court cannot, in any sense, exercise its 
discretion to deny relief. It has been announced 
that when jurisdiction conforms with certain 
equitable principles, which are quite limited in 
number, it is as much a matter of course for the 
court of equity to decree specific performance as 
for a court of law to give damages for a breach 
of contract * * *. 


The court further said: 


To emphasize, and rightly state the above doc¬ 
trine, it is as much a matter of eoursje for courts 
of equity to decree the specific performance of a 
contract for the conveyance or lease of real estate 
which is in its nature unobjectionable!, as it is for 
courts of law to give damages for its breach. 
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In the above case the Court cites Pomeroy, “Equitable 
Remedies”, Second Edition, Section 2184, as follows: 

The granting the equitable remedy is, in the 
language ordinarily used, a matter of discretion, 
not arbitrary, capricious discretion, but of a sound 
judicial discretion, controlled by established prin¬ 
ciples of equity, and exercised upon a considera¬ 
tion of all the circumstances of each particular 
case. Where, however, the contract is in writing, 
is certain in its terms, is for a valuable consider¬ 
ation, if fair and just in all its provisions, and is 
capable of being enforced without hardship to 
either party, it is as much a matter of course for 
a court of equity to decree its specific perform¬ 
ance as for a court of law to award a judgment 
of damages for its breach. This is the ordinary 
language of judges and text writers. The term 
‘discretionary’, as thus used, is, in my opinion, 
misleading and inaccurate. The remedy of spe¬ 
cific performance is governed by the same general 
rules which control the administration of all other 
equitable remedies. The right to it depends upon 
elements, conditions and incidents, which equity 
regards as essential to the administration of all 
its peculiar modes of relief. When all elements, 
conditions and incidents exist, the remedial right 
is perfect in equity. 

The Court also quotes with approval the note in 20 
L. R. A. 36, that follows: 

Specific performance of an agreement for a 
lease will be decreed with such covenants as are 
usual and incident to leases of the same kind and 
such as flow from the contract and are necessary 
to give it effect. 
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The Court also approved the rule stated in Eaton vs. 
Whitaker, 18 Conn. 222: j 

j 

Where nothing was said as to its (terms at 
the time when the agreement was made, the de¬ 
cree will require the demurring party to execute 
a lease containing the usual provisions.! 

Tiffany, Landlord and tenant, 394, states that a suit 
for specific performance is an appropriate remedy for 
the breach of an agreement for lease. It is perhaps more 
often brought by the lessee against the proposed lessor 
but it will lie as well in favor of the proposed lessor on 
refusal of the proposed lessee to accept or execute the 
lease. 

The following cases support the above doctrine: 

| 

Byer vs. Doheny (Calif.), 387 Pac. 888. 
Beckmann vs. Taylor (Colo.), 249 Pac. 262. 
Clough vs. Cook, 10 Del. Ch. 175. 

Clark et. al. vs. Gardner (Fla.), 109 S. E. 192. 
Bushman vs. Faltis, 184 Mich. 172. 

Scannel vs. American Soda Fountain Co., 161 
Mo. 606. 

Mercer vs. Payne (Neb.), 192 N. W- 951. 
Charlton vs. Columbia Beal Estate do., 67 N. J. 

Eq. 629. IV 

Leganis vs. Gerard, 190 N. Y. SupJ 207. 

Monot vs. Pelleteir C., 223 N. W. 182. 

Pero vs. Miller, 32 Ohio App. 174.! 

Wallace vs. Scoggin, 17 Ore. 476. 

Board of Education vs. Board of Education, 
162 Tenn. 351. 

Faucet vs. Northern Clay Co., 84 Wash. 382. 
Hall vs. Philadelphia Co., 72 W. Val 573. 
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SECOND ASSIGNMENT OF ERROR 

The second assignment of error relates to the admis¬ 
sion in evidence of a letter by appellee to appellant (R. 
20) dated October 5, 1925, dealing with the subject mat¬ 
ter of the suit. No reason is given for the objection and 
exception, and no reason for its exclusion appears on 
the record and therefore the assignment is hot entitled 
to any consideration. 

THIRD ASSIGNMENT OF ERROR 

The third assignment of error objects to the admission 
in evidence of a letter from appellee to appellant “dated 
October 21,1927”. No such letter appears in the record, 
therefore there is nothing to be considered. If the assign¬ 
ment refers to the letter of December 21,1927 (R. 21-22), 
the observations as to the second assignment are equally 
applicable here. 

Fourth assignment of error 

The fourth assignment of error objects to the admis¬ 
sion of the testimony of Wilson. No reason for this 
objection is shown or given. The testimony, however, 
was immaterial except to show that it was not until after 
October 5,1927, that appellant first disclosed to appellee 
that she desired to escape the obligations of her contract. 
In appellant’s brief it is stated “she denies entirely (R. 
25) that Howard Duckett was her attorney”, but the 
record shows that she only denied telling Wilson that 
Duckett was her attorney, and because of this statement 
the court apparently, without a motion to strike, disre¬ 
garded Wilson’s testimony and refused in rebuttal to 
permit Totten to relate his version of the Duckett inter¬ 
view (R. 26). 
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FIFTH ASSIGNMENT OF ERROR 

The fifth assignment is directed to the overruling of 
appellant’s “motion to strike plaintiff’s evidence on the 
ground that no agreement was set forth”. This proposi¬ 
tion has been answered in the first part of this brief and 
warrants no further consideration. 

SIXTH AND SEVENTH ASSIGNMENTS CfF ERROR 

The sixth and seventh assignments are but general 
and require no discussion or consideration. 

REPAIRS NOT MADE TO PROCURE LOAN 

Appellant’s brief (p. 12) asserts that “the work was 
done in the house in July because appellee desired to ob¬ 
tain a loan and not with any intention of the fulfilling 
any agreement with the appellant”. The record does not 
support this contention. May third, 1927, is disclosed 
as the date that application for a loan was made which 
was rejected, but the date of refusal is obscured by this 
incomplete record. In July, the exact date is not given, 
a loan was made by another firm, but it does not appear 
that this new firm demanded nor even suggests that the 
appellee make any repairs. It is not probable that the 
May third application was held in abeyance until July, or 
that the repairs would have been made before that appli¬ 
cation had been accepted, or that Totten would have de¬ 
manded a letter of satisfaction from appellant before 
paying for this work, if she were not the person to be 
pleased and satisfied. Be it remembered, here that under 
the current lease the appellant was under obligation to 
make the improvements, and that she herself testified 
that Totten refused her request to make any, until she 
proposed that she take a new lease in consideration of 
his reconditioning the house. 
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No substantial errors appearing in the Record, the de¬ 
cree of the Supreme Court of the District of Columbia 
should be affirmed. 

Respectfully submitted, 

Howard Boyd, 

Helen Boyd, 

Attorneys for Appellee. 
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